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SELYA, Circuit Judge. Defendant-appell ant Kenneth J.

Ei rby conplains that the district court inperm ssibly attri buted
to him for sentencing purposes, a quantity of crack cocaine
(cocai ne base) greater than that described in the indictnment and
pl ea agreenent. In his view, the resultant sentence and the

met hodol ogy used to arrive at it intrude upon the prerogative of

the grand jury and, in the bargain, offend the principles
enunci ated in Apprendi v. New Jersey, 530 U S. 466 (2000). I n

a nore gl obal attack on his sentence, he also asseverates that
the federal crimnal statutes and sentencing guidelines are
unconstitutional to the extent that they afford wi dely di sparate
treatment to cocaine in its base and powder forms. Discerning
no reversible error, we affirm

Backaground

The facts are virtually undisputed. In |ate 1999, |aw
enforcenent officers caught the appellant red-handed as he
endeavored to peddl e cocai ne base. A federal grand jury sitting
in the District of Miine thereafter returned a two-count
i ndi ct mnent against him The appellant eventually agreed to
pl ead guilty to the first count of the indictment (which charged
him with conspiracy to distribute cocaine base) and the

governnment agreed to dism ss the second count (which charged a
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specific distribution offense). Like the indictnent itself, a
non- bi ndi ng pl ea agreenent (the Agreenent), entered i nto between
t he appellant and the governnent under the aegis of Fed. R
Crim P. 11(e)(1)(B), nmentioned 21 U S.C. § 841(b)(1)(B) and
descri bed the "penalty which may be i nposed upon conviction" as
"a termof inprisonment of not |less than five years or nore than
forty vyears" (the precise paranmeters |limed in section
841(b) (1)(B)).

Based on the presentence investigation report, the
district court, over objection, found the appell ant responsible
for 147 grams of crack cocaine (enough to subject him to a
different penalty provision —that contained in 21 U S.C. 8§
841(b)(1)(A)).' Because the indictnent and the Agreenent each
referenced section 841(b) (1) (B) rat her t han section

841(b)(1)(A), the district <court recessed the disposition

I'n general, 21 U S.C. §8 841(b)(1) sets out a type-and-
guantity-driven sentencing regime for violations of 21 U. S.C. §
841(a). Whil e section 841(b)(1)(C) prescribes penalties for
violations of section 841(a) when no drug quantities are
specified, sections 841(b)(1)(A) and 841(b)(1)(B) prescribe
differing penalties for violations of section 841(a) depending

upon, inter alia, drug type and drug quantity. Pertinently,
section 841(b)(1) (A prescribes a mninmmsentence of 10 years
and a maximum sentence of |ife inprisonnent for offenses

i nvol ving 50 granms or nore (but [ ess than 150 grans) of cocai ne
base. Section 841(b)(1)(B) prescribes a mninmm sentence of 5
and a maxi mnum sentence of 40 years for offenses involving five
granms or nore (but |less than 50 grans) of cocai ne base.
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hearing and of fered the appell ant an opportunity to withdraw his
pl ea.

After considering the court's offer for approxinmately
five weeks, the appellant decided to proceed, but reserved the
right to appeal the determnation that section 841(b)(1)(A)
appl i ed. The parties subsequently stipulated, for sentencing
pur poses, that the appellant "[was] responsible for at |east 50
grams, but | ess than 150 grams, of cocaine base,” and that his
base offense | evel was 32.

When the district court reconvened the disposition
hearing, it rejected the appellant's constitutional challenge to
the disparity between cocaine base and cocai ne powder. Moving
from the general to the specific, the court found that the
appellant's relevant crimnal conduct consisted of distributing
147 grams of crack cocaine (cocaine base). After applying an
appropriate three-1| evel reduction for accept ance of
responsibility, see USSG 83El.1, the court arrived at an
adjusted offense |level of 29. In conjunction with the
appellant's crimnal history category (I1), the adjusted offense
| evel vyielded a guideline sentencing range (GSR) of 97-121
nont hs. The court's drug-quantity determnation and its
i nvocati on of section 841(b)(1)(A) brought into play a mandatory

m ni mum sentence of 120 nonths (which, coincidentally, was
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within the GSR). Starting from that baseline, the court
departed downward for substantial assistance, USSG 85K1.1, and
sentenced the appellant to serve a 66-nmonth incarcerative term
Thi s appeal foll owed.?

1.

Di scussi on

The appellant's best argument is that the district
court wusurped the grand jury's province by inpermssibly
substituting 21 U S.C. & 841(b)(1)(A) for 21 US.C. 8§
841(b)(1)(B). While this argunent obliquely involves Apprendi,
he places his next three argunents squarely under the Apprendi
unbrel | a. He asserts that, post-Apprendi, drug quantity no
| onger can be treated as a sentencing factor, but, rather, nust
be treated as an el enent of the offense —and therefore nust be
charged in the indictnment and proven beyond a reasonabl e doubt;
that the Jlower court's drug-quantity determ nation, made
pursuant to a preponderance-of-the-evidence standard, exposed

himto a higher mandatory m ni mum sentence (and, thus, offended

°The governnment attenpts to stall this appeal at the
starting gate on the basis that the appellant's guilty plea,
coupled with his decision not to withdraw that plea after the
district court announced its intention to sentence hi munder 21
US.C 8§ 841(b)(1)(A), constituted a waiver of any rights
arising out of the grand jury's failure to specify the
appropriate drug weight in the indictment. G ven our
di sposition of the appellant's asseverational array, see text
infra, we need not delve into the question of waiver.
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Apprendi); and that Apprendi requires a distinction, not drawn
by the court bel ow, between the quantity of drugs "involved" in
an offense (for the purpose of ascertaining the applicable
statutory mandatory m ni num sentence) and the quantity of drugs
for which a defendant is "responsible" (for the purpose of
determ ning the applicable GSR). The appellant’'s |ast argunment
assails, on constitutional grounds, what he deens the draconian
nature of the crimnal penalties that Congress has attached to
crack cocai ne.
A

St andards of Revi ew

We pause at the onset to delineate the standard of
review. The appellant squarely chall enged the district court's
i nvocation of section 841(b)(1)(A) and argued below that he
shoul d have been sentenced under section 841(b)(1)(B). Si nce
t hat argunent presents an abstract | egal question, our reviewis

pl enary. United States v. Conley, 156 F.3d 78, 82 (1st Cir.

1998). The same holds true for the appellant's cocaine

base/ cocai ne powder "disparity" argunment. See United States v.
Gfford, 17 F.3d 462, 471-72 (1st Cir. 1994) (holding that

guestions involving the constitutionality of statutes engender

pl enary review). In contrast, the appellant's three Apprendi-
based clains are raised for the first time on appeal. As such,
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our review of those clainms is for plain error. This entails a
gquadripartite showing: "(1) that there was error; (2) that it
was plain; (3) that the error affect|[ed] substantial rights; and
(4) that the error affected the fairness, integrity, or public

reputation of judicial proceedings.” United States v. Gonez,

255 F.3d 31, 42 (1st Cir. 2001).
B.

Necessary Backagr ound

Before grappling with the appellant's contentions, we
of fer some background. Pre-Apprendi, this court had held that
the drug-quantity delineations contained in 21 US.C 8§
841(b) (1) were not elenents of the correspondi ng offense, but,
rat her, sentencing factors "relevant only for deternmining the

penalty." United States v. Lindia, 82 F.3d 1154, 1160 (1st Cir.

1996) . Under that holding, specific drug quantities did not
have to be charged in the indictnent and the drug weights
necessary to inplement section 841(b)(1)'s penalty scheme coul d
be determ ned by the sentencing judge under a preponderance- of -
t he-evi dence standard. |d. at 1161. The Court's decision in

Apprendi_ requires sonme rethinking of this approach. See United

States v. Robinson, 241 F.3d 115, 123 (1st Cir. 2001)
(expl aining that Apprendi "shifted the tectonic plates insofar

as crimnal sentencing is concerned").
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The core holding of Apprendi is that, apart fromthe
fact of a prior conviction, any fact that increases the penalty
for a crinme beyond the prescribed statutory maxi rumnust both be
charged in the indictnment and submtted to a jury for a
determ nation wunder the beyond-a-reasonabl e-doubt standard.
Apprendi, 530 U S. at 490. Under this holding, a finding of
drug quantity which increases a defendant's sentence beyond the
ot herwi se applicable statutory maxi mum nust be proved to the

jury beyond a reasonable doubt. United States v. West norel and,

240 F. 3d 618, 631-32 (7th Cir. 2001). To that extent, then, the
notion that the quantity determ nations demanded by section
841(b) (1) are nerely sentencing factors is no | onger conpletely

true. See United States v. Duarte, 246 F.3d 56, 61 (1st Cir

2001); United States v. Doggett, 230 F.3d 160, 164-65 (5th Cir.
2000) .

Still, Apprendi does not call for full abrogation of
our prior practice. |In particular, the Apprendi doctrine offers
no advantage to a defendant who is sentenced to a termless than

the otherw se applicable statutory maxi mum We expounded on

this point in United States v. Caba, 241 F.3d 98 (1st GCir.
2001):

By its own ternms, the holding in Apprend

applies only when the disputed "fact"

enl arges the applicable statutory maxinmum

and the defendant's sentence exceeds the
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original maxi mum For this reason, Apprendi
sinply does not apply to guideline findings
(i ncl udi ng, i nter alia, drug wei ght
cal cul ations) that increase the defendant's
sentence, but do not elevate the sentence
beyond the |owest applicable statutory
maxi mum

Id. at 101 (citations omtted). This means that when a
defendant is sentenced to less than the default statutory
maxi mum for violating section 841(a) —twenty years in prison,
see 21 U.S.C. 8 841(b)(1)(C) — Apprendi is irrelevant. See

United States v. Terry, 240 F.3d 65, 74 (1st Cir. 2001). I n

such circunstances, judicial determnation of drug quantity
under a preponderance-of-the-evidence standard remains a viable

option. See Caba, 241 F.3d at 101; United States v. Baltas, 236

F.3d 27, 41 (1st Cir. 2001).

C_

The 1 ndi ctnment-Based Argunent

Apprendi bears only a glancing relationship to the
appellant's first argunment. The count of conviction —the text
of which is annexed as an appendi x to this opinion —charged the
appellant with participationin a drug-trafficking conspiracy in

violation of 21 U.S.C. § 846. That statute, as pleaded here,
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looks to 21 U S.C. 8§ 841(b)(1) as the source of applicable
penal ties. Since the appellant actually received a sentence
bel ow t he default statutory maximum (i.e., a sentence |ess than
t he 20-year maxi mumdelineated in 21 U.S.C. 8 841(b)(1)(C)), the
sentence woul d withstand Apprendi scrutiny even if the count of

conviction mentioned no drug weight at all. See, e.qg., Caba,

241 F. 3d at 101; Baltas, 236 F.3d at 41. That being so, it is
surpassingly difficult to see how the inclusion of a wong drug
wei ght — a m staken reference to section 841(b)(1)(B) rather
than section 841(b)(1)(A) —would constitute reversible error

under Apprendi. See United States v. Shepard, 235 F.3d 1295,

1296-97 (11th Cir. 2000) (finding Apprendi violation, but no
prejudice, in sinmlar circunmstances, and t herefore uphol ding t he
def endant’' s conviction and sentence).

The appel |l ant, however, has a pl ausi bl e non- Appr endi -
based argument that gets at the same point. The grand jury
chose to include a specific reference to section 841(b)(1)(B) in
t he count of conviction, and the appellant suggests that, given
the grand jury's action, the court's decision to supplant
section 841(b)(1)(B) with section 841(b)(1)(A) both usurped the
grand jury's institutional prerogative and abridged his rights
under the Fifth and Sixth Amendnents. This was a structura

error, the appellant says, warranting relief even though "it is

-11-



not certain that [he] would have received a different sentence
if the district court had applied section 841(b)(1)(B)."
Appel l ant's Brief at 10.

Al t hough cleverly constructed, this argunent fails.
In general, an indictnent is sufficient if it specifies the
el ements of the offense charged, fairly apprises the defendant

of the charge agai nst which he nust defend, and allows himto

contest it without fear of double jeopardy. Hanming v. United

States, 418 U. S. 87, 117 (1974); United States v. Yefsky, 994

F.2d 885, 893 (1st Cir. 1993). 1In an indictnment for conspiring
to commit an of fense, however, the conspiracy is the gist of the
crime, and it is therefore unnecessary to allege all the

el enments essential to the comm ssion of the of fense which is the

obj ect of the conspiracy. Wng Tai v. United States, 273 U. S.
77, 81 (1927); Yefsky, 994 F.2d at 893. The specification of a
penal ty provision for the underlying offense was, therefore, not
essential to the validity of the conspiracy count.

This leads to two concl usions. First, because the
court's wuse of section 841(b)(1)(A) rather than section
841(b)(1)(B) left the substance of the charge unaffected, the

switch did not usurp the prerogative of the grand jury. See

United States v. Kegler, 724 F.2d 190, 194 (D.C. Cir. 1983).

Second, since the m staken reference to section 841(b)(1)(B) was
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obvi ously intended to give the appellant notice of the potenti al
puni shment that awaited him the switch to section 841(b)(1)(A)
did not constitute reversible error unless it deprived the
appel l ant of notice or otherwise msled himto his detrinent.

Cf. United States v. Burnett, 582 F.2d 436, 438 (8th Cir. 1976)

(stating that "[p]rejudice to the defendant nust be present
bef ore an anendnment [to an indictrment] is held inperm ssible").

The latter conclusion is reinforced by Federal Rule of
Crim nal Procedure 7(c)(1), which requires that an i ndi ctment be
"a plain, concise and definite witten statement of the
essential facts constituting the offense charged." (enphasis
supplied). Pertinently, the rule goes on to state that whereas
an indictment "shall state for each count the official or
customary citation of the statute . . . which the defendant is
all eged therein to have violated,"” nonetheless, "[e]rror in the
citation or its omssion shall not be ground for dism ssal of
the indictment . . . or for reversal of a conviction if the
error or omssion did not mslead the defendant to his
prejudice.” Fed. R Crim P. 7(c)(1). The question, then, is
whet her the m staken reference to section 841(b)(1)(B)
prejudi ced the appel |l ant.

The answer to this question plainly is in the negative.

VWhen the district court determ ned that section 841(b)(1)(B) was

-13-



not the appropriate penalty provision for this case, the court
promptly advised the appellant of that fact and offered him an
opportunity to withdraw his guilty plea. After deliberation and
consultation with counsel, the appellant declined. Hi s decision
to go forward was fully informed; he knew at that point that the
court planned to enploy the penalty provision of section
841(b) (1) (A. Because the court gave the appellant what
anmount ed to anmended notice, the indictnent's m staken reference
to section 841(b)(1)(B) did not mslead him?3
D.

The Renmmi ni ng Apprendi Argunents

The appellant's remaini ng Apprendi argunents need not
detai n us. Hi s assertion that Apprendi required the district
court to apply section 841(b)(1)(B) in this case founders
because that statute provides for sentences of up to 40 years,
and the district court actually sentenced the appellant to serve
66 months —a figure well below the statute's maxi mum | ndeed,

the sentence inposed is considerably less than the default

The repetition of the m stake in the Agreenent does not
profit the appellant's cause. The nost that can be said is that
the court failed to honor the parties' agreenent as to what
penalty provision was appropriate —and the essence of a non-
bi nding plea agreenment is that the judge my override the
parties' agreenents. See, e.g., United States v. Teeter,

F.3d __, _ (1st Cir. 2001) [No. 00-2332, slip op. at 26].
This is especially true of stipulations as to the matters of
law. See id. at _ [slip op. at 27].
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statutory maxi mum of 20 years found in section 841(b)(1)(C
(which applies to detectable, but otherwi se unquantified,
ampount s of cocai ne base). Thus, no Apprendi violation inheres.*?

The appellant attenpts to parry this thrust by nmeans
of his third argunent: he contends that the sentencing court's
drug-quantity determ nation exposed him to an increased
mandat ory m ni num sentence and an increased potential maxinum
sentence. We recently rejected a conparable set of contentions
i n Robi nson, where the defendant had been convi cted of one count
of possessing cocaine base wth intent to distribute in
violation of 21 U S.C. 8 841(a)(1) and one count of conspiracy
to possess cocaine base with intent to distribute in violation
of 21 U . S.C. § 846. Despite the fact that no specific drug
gquantity was charged in the indictnment (and, consequently, the
jury had made no finding anent quantity), the trial court
determ ned by a preponderance of the evidence that 35.33 grans
of cocaine base was the relevant drug weight for sentencing
pur poses. Robinson, 241 F.3d at 117. On appeal, the defendant
clainmed, inter alia, that this determ nation violated Apprendi

by triggering a higher mninmum mandatory sentence and by

“To the extent, if at all, that the court's pre-departure
base —120 nont hs —may be gernmane here, that figure too is well
bel ow the default statutory maxi mum contained in 21 U S.C. 8§
841(b)(1)(C). It is even further renoved from the maxi num
penal ty perm ssible under 21 U.S.C. § 841(b)(1)(B).
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exposing her to a significantly higher maxi nrumsentence. 1d. at
119.

We rejected the first half of this claim noting that
the Apprendi Court, 530 U. S. at 487 n.13, had taken pains to

preserve the authority of McMIlan v. Pennsylvania, 477 U.S. 79,

81-84 (1986) (upholding a state statute that required a
mandatory mninmum sentence based solely on a judge's
preponder ance-of -t he-evidence findings). Robinson, 241 F. 3d at
122. We explained that "since McMIlan clearly allows a fact
that triggers a mandatory m ninmum sentence to be found by a
j udge using a preponderance-of-the-evidence standard as | ong as

t he mandatory m ni num does not exceed the otherw se applicable

statutory maxinmum it forecloses [any argunent that such
mandatory m ni munms vi ol ate Apprendi]." [Ld.

We also rebuffed the second half of the defendant's
claim In ruling that nere exposure to a higher potential
sentence does not violate Apprendi, we nmade it pellucid that the
Apprendi doctrine was concerned with actual sentences as opposed
to potential sentences. See id. at 121 (explaining that
"theoretical exposure to a higher sentence, unacconpani ed by the
i nposition of a sentence that in fact exceeds the otherw se-

applicable statutory maxi mum is of no consequence").
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Al t hough the appellant |abels his fourth argunent as
Appr endi - based and we have accepted his taxonony, we are at a
| oss to fathom how Apprendi figures into it —and the Apprend
link is not developed in the appellant's brief. The argunent
derives fromthe district court's inposition of a sentence based
on a drug quantity for which the appellant admtted he was
"responsible.” Refined to bare essence, the appellant asserts
that a drug-quantity stipulation nmade for the purpose of
determining a defendant's base offense level (BOL) is not
conpetent proof of the amount of drugs "involved" in the offense
of conviction for the purpose of fixing the applicable mandatory
m ni mum under 21 U.S.C. § 841(b).

Thi s argunent runs contrary to circuit precedent: we
generally have allowed a single drug-quantity calculation to
serve as the basis for determning both the BOL and the | evel of

penalty to be i nposed. See Lindia, 82 F.3d at 1160 (citing USSG

§2D1.1 cnt. (n.12)); United States v. Miniz, 49 F.3d 36, 39-40

(1st Cir. 1995) (simlar); United States v. Pion, 25 F. 3d 18, 25

n.12 (1st Cir. 1994) (simlar).® Apprendi has no discernible

SUse of the same drug-quantity cal culation for determ ning
both a mandatory m ni nrum sentence and the defendant's BOL has
been approved wi t hout discussionin along list of cases. E.Q.,
Robi nson, 241 F.3d at 117-18; United States v. Alicea-Cardoza,
132 F.3d 1, 6 (1st Cir. 1997); United States v. Mranda-
Santiago, 96 F.3d 517, 520, 525 (1st Cir. 1996); United States
v. Tavano, 12 F.3d 301, 307 (1st Cir. 1993).

-17-



bearing on the validity of this |line of cases, and we are bound

to followthem See United States v. Wagan, 938 F.2d 1446, 1449

(1st Cir. 1991) (discussing duty of newy-constituted panel in
a nulti-panel circuit to adhere to rulings of prior panels,
absent special circumstances).

To be sure, there may be instances in which we m ght
consider requiring separate drug-quantity determ nations. I n

United States v. Wnston, 37 F.3d 235 (6th Cir. 1994), for

exanpl e, the court was concerned with whether it coul d aggregate
mul tiple drug counts when considering whether 21 U S.C. 8§
841(b) (1) (A demanded the inposition of a nmandatory m ni num
sent ence. To cope with this peculiar problem the court
requi red di saggregation (and, hence, separate determ nations).
Id. at 241 n.10. But Wnston —the only case cited by the
appellant on this point —is clearly inapposite here: t he
appel l ant was convicted and sentenced on only a single count,
and this case presents no conparabl e question of aggregation.
Anot her possi ble exception to the general rule m ght
ari se where the sentencing guidelines and the statute that fixes
a mandatory m ni num sentence provide differing mandates. For
exanpl e, the method of determ ning the anount of |ysergic acid
di ethylam de (LSD) necessary to trigger a mandatory m ninum

sentence differs fromthe method specified by the guidelines for
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determ ning a defendant's BOL. See Neal v. United States, 516

U.S. 284, 295-96 (1996); United States v. Boot, 25 F.3d 52, 53-

54 (1st Cir. 1994); cf. United States v. Scalia, 993 F.2d 984,

988 (1st Cir. 1993) (explaining divergent treatnent of marijuana
due to a distinction between the use of the nunber of plants to
determ ne the statutory mandatory m nimum and the use of the
total weight of the plants to deternm ne the BOL). Once again,
t he appel l ant's case does not involve such di screpant standards.

We have said enough on this score. W adhere to our
general rule that, absent special circunstances, drug-quantity
determ nations can be used interchangeably for both statutory
penal ty and gui deli ne sentenci ng purposes. As the appellant has
failed to bring his case within any recogni zed exception to this
rule, we reject his claim that the |ower court erred in
eschewing an entirely separate drug-quantity determ nation for
the purpose of identifying the applicable statutory penalty
provi si on.

E.

The Equal Protection Claim

This | eaves the appellant's constitutional challenge.
The statutes crimnalizing drug trafficking and the ancillary
sentencing guidelines admttedly attach nuch harsher penalties

to the distribution of cocai ne base than to the distribution of

-19-



li ke quantities of powdered cocaine. Conpare, e.g., 21 US.C
841(b)(1)(A)(ii) (setting penalties for trafficking in five

kilograns or more of cocaine powder), wth, e.qg., id.

841(b) (1) (A (iii) (setting the same |evel of penalties for
trafficking in 50 grans or nore of cocai ne base). The appell ant
asseverates that this tiered treatnment has an inperm ssible
di sparate inpact on African-Anericans, thereby violating the
Equal Protection Cl ause.

We addressed this precise issue in United States v.

Singleterry, 29 F.3d 733 (1st Cir. 1994), in which we rejected
the claim of unconstitutional treatnent because we found
"insufficient evidence that the distinction drawn between
cocai ne base and cocai ne was notivated by any racial aninus or
discrimnatory intent on the part of either Congress or the
Sent enci ng Commi ssion. " Id. at 741 (internal citations and
gquotation marks omtted). The appellant has offered us nothing
new, and we are thus bound to follow our earlier ruling. See
Wbgan, 938 F.2d at 1449 (discussing "law of the circuit”
doctrine). Consequently, although we recogni ze the severity of
t he penalty paradi gmvis-a-vis crack cocai ne, we nust uphold it.
1]

Concl usi on
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We need go no further. As the appellant has failed to
show reversible error, we have no reason to disturb his

sent ence.

Affirned.
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APPENDI X

| NDI CTMENT — COUNT ONE

The Grand Jury charges that:
* * *

From in or about Decenber 1997 until on or about

Decenber 9, 1999, in the District of Muine, defendant
KENNETH J. EI RBY

willfully, knowi ngly, and intentionally conbined, conspired,
confederated and agreed with others to commt offenses agai nst
the United States, that is, to unlawfully, know ngly, and
intentionally distribute and possess with intent to distribute
five grans or more of substances containing cocaine base, a
Schedule Il controlled substance listed in Title 21, United
States Code, Section 812, in violation of Title 21, United
St ates Code, Sections 841(a)(1l) and 841(b)(1)(B);

Al in violation of Title 21, United States Code,

Secti on 846.
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